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PROFESSIONAL RESPONSIBILITY AND THE
CONGESTION AND DELAY IN OUR COURTS
By

THOMAS

A.

GILLIAM*

LAW SCHOOLS

Administration has a beginning, some organization and authority, but to be effective, should include considerable participation
by those who are administered. Conceivably, this could be the
theme of a lecture on the subject in one of the law schools, for there
is where Chief Justice Warren has indicated a beginning should
be made:
A tremendous responsibility rests upon the lawyers to
make our system work, and we must develop in them a
crusading spirit. We must begin by developing in the law
student a real concept of the lawyer and judge in the administration of justice. Unless they obtain a realistic understanding of the functioning of the courts, and unless
they are imbued with the zeal to make our courts function
better than at any other time in our history, we will continue to have these problems in aggravated form.
The time for such indoctrination is in the law schools.
Here is where future lawyers get their broad vision. Once
they are graduated and pass the Bar, interest becomes increasingly circumscribed.'
As to method, probably the lecture would continue, students
may find that there is nothing new since Plato and Aristotle.2 Plato
felt that there was a perfect solution, conceived and administered
by philosopher-kings; Aristotle also felt that there was a solution,
not, however, within the grasp of anyone, but an Infinity, as it were,
approached by trial and error.
Whatever method, the lecturer may go on to say, one way of
approaching problems is to find causes first. Roscoe Pound, a young
professor speaking before the American Bar Convention of 1906,
listed several sources of dissatisfaction on the part of the public
with law administration. 3 There are causes which arise out of any
legal system: the conflicts between generalization and uniqueness,
stability and public opinion; the difficulty of resolving these conflicts, the unpopular task of restraint. There is also a cause that
arises out of the Anglo-American common law system: the theory
that each, looking for his own, would vindicate public rights, re*Mr. Gilliam received the B.A. degree from Columbia University, 1941, the LL.B. degree from Yale
University, 1948, and the M.A. degree from the University of Colorado,
attorney in Denver and attorney for the Urban Renewal Authority.

1949. He is an assistant city

1 Address, Fleming Low Building Dedication, University of Colorado, June 24, 1959, 32 Rocky Mt.
L. Rev. 1, 6 (1959).
2 Hall, The Progress of American Jurisprudence in Harding, Justice in Retrospect, 24 (1957). Judge

Clark has expressed the Aristotelian method: "What we should do is work out what might be termed
working developments for improvements here and there." Proceedings of the Attorney General's
Conference on Court Congestion and Delay in Litigation, 10 (1956).

Expressions of contrasting method

are: "our reforms are too trivial," Hollzer, Shall We Lead or Be Driven?, 15 Minn. L. Rev. 137, 138
(1930); and "palliatives and half-way measures are illusory," Perry, Politics and Judicial Administralion, 17 J. Am. Jud. Soc'y. 133, 139 (1934).
3 Pound, The Causes of Popular Dissatisfaction with the Administration of Justice, 40 Am. L. Rev.
729 (1906), 8 Baylor L. Rev. 1 (1956), and see Harding, op. cit. supra note 2, at 8-9.
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sulting in a contentiousness. There are causes unique to this country: the multiplicity of courts and the concurrency of jurisdiction,
principally state and federal. Then there are matters arising out
of the general social system, such as the citizen's aversion to jury
duty, the confusing character of legislation and politics.
Shortly after this speech, Pound was to attack again.4 The Field
Code 5 had been scuttled, he wrote, because the judges who administered it, preserved the dogmas of the older procedures whenever possible. American lawyers moreover, treated judicial administration as a game "to be played to the bitter end as a game of
football might be."'6 Nor was the public exempt; false ideals of
democracy could destroy the system. Here was an angry young
man, and, fortunately, they still exist in the law schools.
Having an analysis, he had a program. 7 There is a need for a
simplified court system with a flexibility in the assignment of
judges. The selection of judges should be taken out of ward politics.
Decisions should be on the merits. There should be an improvement
of public interest in jury service, and there should be a strengthening of bar responsibility. To this another scholar" added, in 1956:
restore the rule-making power of the courts; develop pre-trial and
discovery so as to minimize surprise and shorten trial by stipulation; provide for an administrative judge, adequate judicial salaries
and retirement; establish judicial councils and conferences; and
reorganize municipal courts. With the exception of the federal
rules, the lecturer may conclude, much of this program has yet to
be realized in American courts.9
The student may ask: "If the program is already conceived, the
causes known, and methodology is as old as the Greeks, what is
there left to do?" Another may doubt that a problem exists: "While
the national average time in 1953 from issue to trial for a personal
injury jury trial was 11.5 months,1" it had dropped in 1958 to 9.4.11
In half the metropolitan areas studied in 1958, this interval was six
months or less,12 generally not regarded as excessive."
And while,
in the federal courts, the median time interval for cases increased
from 8.9 months in 1958 to 10.3 in 1959,14 efforts are being made to
secure more judges, 15 which is certainly the way to relieve congestion."5 6 To this, the lecturer might reply, citing the Chief Justice,
with the challenge:
4 Pound, Some Principles of Procedural Reform, 4 III. L. Rev. 388, 390 (1909).

5 Original New York Code of Civil Procedure. "Fundamental
American reform in procedure did
not come until the advent of David Dudley Field of New York, who narrowly escaped being the
greatest low reformer the world has ever seen," Vanderbilt, Improving the Administration of JusticeTwo Decades of Development, 26 U. Cinc. L. Rev. 155, 237 (1957). The Field Code adopted in New
York in 1848 contained 391 sections, which later grew to 3,397, Cummings, Immediate Problems for

the Bar, 20 A.B.A.J. 212, 213 (1934).

6 Pound, op. cit. supro note 4, at 391.
7 Elliott, Improvements in Judicial Administration 1906-1956,

in

Harding, op.

cit. supra

note 2,

at 43-44.
8 Id. at 44-46.
9 Simmons and Pryor, Minimum Standards of Judicial Administration, 36 Ia. L. Rev. 436 (1951);
Porter, Minimum Standards of Judicial Administration, The Extent of Their Acceptance, 36 A.B.A.J. 614

(1950).
10 Proceedings, op. cit. supra note 2, at 12.
11 Proceedings of the Attorney General's Conference

on Court Congestion and Delay in Litigation,

195 (1958).
12 Id.
13 Id.

at 197.
at 13.

14 1959 Dir. of the Ad. Office of U.S. Courts 11-23.
15 Proceedings, op. cit. supra note 11, at 151-55.
16 "The one certain remedy for delay in any court system is the creation of a sufficient number of
additional judgeships and it needs no special study to tell us that," Zeisel, Kalven & Buchholz,
Delay in the Court, 4 (1959).

DICTA

SEPTEMBER-OCTOBER 1960

Our entire system of government is on trial - not only
as to its ability to meet problems to the satisfaction of our
people, but, also, to convince the world, which has its eyes
continually on us, that under free institutions which grow
and develop without compulsion, there can be efficiency
and dispatch in the handling of all the far-flung controversies involving human affairs. Therefore, I urge that we
make the improvement of the administration of justice the
great central cause of our profession, and that all other
17
causes be made to conform to it.
After class, discussion might continue as follows: law in any
system is bound inextricably with government; in a democracy, both
:seem dedicated to a reasonable reconciliation of the irreconcilable.
What a beautifully impossible thing the profession is. The individual is paramount, the will of the majority is paramount."t Stability is to be desired; the law must respond to change.19 There
must be certainty, with an allowance for the unique.2 0 There must
be liberty, but there must be authority.2 1 There are personal rights,
and there are property rights. 2 2 There must be justice but it is
17 Warren, The Problem of Delay: A Task for Bench and Bar Alike, 44 A.B.A.J. 1043, 1046 (1958).
And see, Storey, Low and Lawyers in a Divided World, 1958, Wash. U.L.Q., 247, 249. Closer to home,
a question exists if settlement and jury waiver are not the result of delay and congestion in the
courts, Zeisel, Kalven & Buchholz, op. cit. supro note 16, at 10, 105, i.e.-the wronged are forced to
Waive the right to trial, even if there should be no right to trial by jury in civil actions.
18 Pound, The Problem of an Ordered Society, 11 Tenn. L. Rev. 1, 9 (1932).
19 Id. at 3.
20 Frank, Courts on Trial, 133 (1949).
21 Seag le, Law, the Science of Inefficiency, 4 (1952).
22 Ibid.
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almost better to make a wrong decision than to be slow about it.2 3
The law, too specific, promotes evasion; but, too general is to evoke
dispute.2 4 Law is a science, the knowledge of which is to be gained
from books;25 law is the science of inefficiency; 26 law is an art
rather than a science, an art of the courts.2 7 Law
2-8 is the only machine designed to go in all directions at one time.
And possibly a student program evolves. Comparative law
should be required. Ours is not the only democracy. We should
study the dawn of equity, a conscience that tore away folklore.
We should study Bentham, " 9 Brougham, 30 and the hanging judges.
We should know about the device of the Royal Commission,' the
recommendations of which were rarely ignored. 32 If the future
you want is that of a "client-caretaker" 33 rather than that of a trial
lawyer, what of the relative position of the barrister and solicitor
in England? 34 If you have doubt about your status or that of your
professors, compare that of their colleagues in Germany, the student
in France. 35 We should have knowledge of the Spanish system,
the slowest and most formal in the world. 36 We should know that
the Romans placed the highest officers of their state in the position
comparable to our judges in pre-trial.3 7 Why are legislators called
Solons? 38 Are we aware of the Greek's love of arbitration, 39 that
the science of Aristotle is obsolete but that his Politics and Ethics
40
are still revered?
It may be that law review articles contain too much substantive
law.' The cloistered atmosphere of the school might be dispelled;
it is as objectionable, perhaps, as marble courtrooms, the expense
of which may be why we do not have more. The school should be
in or accessible to a live courtroom, a lawyer's hospital. 42 The school
should have a legal aid clinic. The school should have associates,
23 Taft, The Delays of the Law, 18 Yale L. J. 28, 33 (1908).
24 Seagle, op. cit. supra note 21, at 30.
25 Yntema, The Purview of Revearch in the Administration of Justice, 16 Ia. L. R. 337, 351 (1931),
citing the Longelellian view.
26 Seagle, op. cit. supra note 21.
27 Frank, op. cit. supra note 20, at 221.
28 Seogle, op. cit. supro note 21, at 4.
29 See Rossman, How to Achieve Improvement in the Administration of Justice, 27 A.B.A.J. 754-55
(1941), citing Bentham's A Fragment of Government (1776) as criticizing the Commentaries; "Blackstone's fundamental error was an antipathy to reform."
30 Whose speech in Parliament led to a report of a Royal Commission on delay, Harno, Whither
the Law?, 14 Ore. L. Rev. 187, 197 (1934).
31 E.g., First Report of the Commissioners, 9 (1869): "We are of the opinion that the defects
cannot be completely remedied by any mere transfer . . . of jurisdiction between the Courts . . and
that the first step . . . will be the consolidation of all Superior Courts of Law and Equity, together
with the Courts of Probate, Divorce, and Admiralty into one court . . . in which Court shall be vested
all the jurisdiction which is now exercisable by each . . . with power, however, to the Supreme Court
to vary . . . this classification . . . as may . . . be deemed expedient."
32 A report not accepted: "We recommend that the County Courts should be annexed to and form
constituent parts or branches of the proposed High Court of Justice." Second Report (1872).
33 Attributed to Professor Kales, Pound op. cit. supra note 4, at 399.
34 Callison, Courts of Injustice, 155, 689-90 (1956).
35 Id. at 717.
36 Fournier, Judicial Administration in Latin America, in Harding, op. cit. supra note 2, at 91, 93.
Jury trial has highly limited use, Clagett, Administration of Justice in Latin America, 117 (1952).
37 Kocourek, Speedy Justice in Ancient Rome. 5 J. Am. Jud. Soc'y 101. 103 (1921).
38 "Some critics believed that the indefiniteness of the laws of Solon was responsible for much
unnecessary litigation. Aristotle found no justification in this criticism." Banner and Smith, The Administration of Justice from Homer to Aristotle, 325 (1930).
39 Id. at 29, 349.
40 Yntema, op. cit. supra note 25, at 350.
41 Proceedings, op. cit supra note 11, at 96.
42 It has been suggested that federal and state courts be in one building or adjacent (together
with investigatory agencies), Proceedings, op. cit. supra note 2, at 45. It has also been urged that
diversity, the present meeting ground of federal-state jurisdiction, be abolished, id. at 63.
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active in trial practice. Indeed, if the school is truly a law center,
the local bar would have its offices there, and the executive secretary has entered the discussion. He is interested in what the
participants do after they pass their bar examinations.
BAR ASSOCIATIONS

43

Increasingly, he points out, a fledgling doesn't go it alone but

joins a flock. 44 Whatever their choice of career, all should be re-

quired, at least, to join the association. An integrated bar is as
important as an integrated court 45 if something is to be done about
delay. A lawyer alone can furnish little direction and restraint as
to the multitude of collections which are swamping the courts. And
the junior bar is foremost in reform of that Leviathan, the municipal court, the only court which most citizens see. 46 An internship
with a trial practitioner should, perhaps, be requisite. Some now
meet this requirement by defense of the indigent in federal courts;
some become deputy D.A.'s. But the way that one used to become
a lawyer was as an apprentice. Reform requires more formal education; 47 there can, however, never be enough experience. And the
longer one delays his debut, the more unlikely it is that he will risk
embarrassment.48 Stage fright as well as economics keeps attorneys
in their offices.
Some go in with their dads and try a little supervision there.
There is a story of a father who was so dismayed as to exclaim,
when his son burst in to announce he had settled the Frothingham
estate: "I was saving that for you as a legacy!" In a divorce practice, on the other hand, some spend as little time in the office as is
required to draw the complaint, and as much time in court as it
takes to ferret out the blame that determines the alimony 49 and
the fee. The ethic is otherwise. A divorce lawyer should be well
paid as a conciliator. As such, he will file fewer complaints, the
hearing of which requires the special assignment of a judge. '0 And
why is conciliation confined to domestic relations? How about asking business clients if a knowledgeable friend can't settle their
disputes? Why overload the courts, or force a system of commercial
arbitration? l You would not lose a client, but gain at least three
who will bring in more important matters, including divorce and
probate.
In a negligence matter, if a client comes in who had a fall in a
theater, you probably can get a prompt settlement out of your insurance lawyer friend. If the client returns after a fall in a depart43 That attention be directed to the time a case begins in the lawyer's office has been mentioned,
Proceedings, op. cit. supra note 2, at 18.
44 "The increasing preference in this country for corporation over trial practice is highly signifi.
cant," Yntemo, op. cit. supro note 25, at 338.
45 "The organization of judges io equalize their work, to permit of cooperation between them, to
allow each of them to perform the kind of judicial work for which he is best qualified, to classify
the kinds of judicial work, is the soul of the unified court idea, which is accepted throughout the
country
the cornerstone of judicial reform and integration." McChesney, Efficient Administration of
Justice, 15 Ill. L. Rev. 14, 15 (1920).
40Proceedings, op. cit. supra note 11, at 100.
47 Kirkwood, Legal Education and Admission to the Bar, 14 Ore. L. R. 42 (1934).
4S Some procrastination results through fear of defeat, Proceedings, op. cit. supra note 2, at 47.
41: Hostadter and Herzog, Common Sense About Alimony, Harper's, May, 1958, p. 68.
5t Boies, The Executive Judge, 167 Annals 12, 21-22 (1933).
51 In Pennsylvania, however, a successful system of compulsory arbitration has been adopted, by
statutory amendment, enlisting panels of 3 attorneys, to determine cases of $1000.00 or less, with an
appeal to a jury if the panels' fees are paid. Proceedings, op. cit. supra note 11, at 117-25; Proceedings, op. cit. supra note 2, at 113 and July 1, 1956 Inst. of Jud. Ad., Compulsory Arbitration.
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ment store, and you take the case, you have a lawsuit of doubtful
propriety. Champerty and maintenance are ancient sins and in a
modern society they are vicious. Realistic costs assessed to the
losing party have been suggested as a means of eliminating nuisance
litigation.5 2 Any resulting inequity must be weighed with the propriety of the contingency fee.
But suppose you have a bona fide complainant: should an action
53
be instituted?

In view of what happens to litigation later,

it

would seem that the ethic of conciliation should be extended further. Surely a judicious claim letter, to be followed by a conference
between attorneys, would not be an indecent requirement. 54 But
even though preliminaries fail, the summons has been personally
served. 55 The defense responds and is often represented by the
corporation lawyer. What direction should he have? Here bar supervision may be inadequate. For although the organization man
is always a member of bar associations, his own in-group may command his loyalties. Here the sins are of omission rather than commission. For example, a junior may be sent to a pre-trial without
any authority to settle, 56 and prolonged litigation may be referred to
a specialist trial bar.57 And there is the federal attorney, who hides
in the robes of the sovereign. 58 Lawyers have loyalties which conflict with the bar's ideals. We need more supervision than we can
supply, the association man concludes, and he defers to the trial
judge.
JUDGES

Other than as a "fledgling," his honor feels, the loneliest position
a lawyer attains is upon his elevation to the bench. Every judge
needs a law clerk if he would have him. Where this residency has
been tried, tradition has it that there be but one assistant. Possibly
a judge needs, however, several points of view. A year or so in the
shadow of the bench is also traditional, but a lifelong partnership
may develop. There seems no reason why the clerk could not have
5 A high filing fee for a jury and substantial costs if verdict is less than pre-trial figure or
jurisdiction of the court has been suggested, Proceedings, op. cit. supra note 2, at 94; see also, Finch,
Excessive Litigation, 19, J. Am. Jud. Soc'y 24, 25 (1935); Dayton, Costs, Fees and Expenses in Litigation, 167 Annals 32 (1933).
53 71% of the cases in the New York Supreme Court are settled without trial and require 16.2%
of the court's time, Zeisel, Kalven & Buchholz, op. cit. supra note 16, at 5.
54 While in the New York Supreme Court, 37% of pre-trials end in settlement, id. at 142; the
question is whether they would have been settled anyway, id. at 143. New Jersey requires a conference of attorneys before each pre-trial, the attorneys submitting a memo of agreement (and briefs if
ordered) Proceedings of the Attorney General's Conference on Court Congestion and Delay in Litigation, 86-87 (1956). It has been said, however, that the essence of pre-trial is two intelligent lawyers
and a good judge, and if the lawyers are intelligent you don't need pre-trial. Proceedings, op. cit.
supra note 11, at 95.
55 Ransom, Improving the Administration of Justice, 20 J. Am. Judu. Soc'y 222, 231-32 (1937).
An alternative is that process issue at any office, Second Report, op. cit. supro note 32, at 19.
56 Proceedings, op. cit. supra note 54, at 111, 155. One court, where an attorney has no authority
to speak, has reached a recommended figure and the case marked settled, with the burden upon the
attorney to restore the case to the trial calendar. Proceedings, op. cit. supra note 11, at 48.
57 In one major cilty 2% of the defense firms handle 34.3% of all cases, Zeisel, Kalven & Buchholz,
op. cit. supra 16, at 193.
58 The Department of Justice gives priority to government cases involving the payment of interest
from the time of taking; and U. S. attorneys have been given much more extensive power to settle,
but where they don't want to make a settlement the tendency is to blame Washington for delay.
Proceedings, op. cit. supro note 11, at 83-84. Charging interest from date of injury is felt to affect
only the price of settlements in private cases and not their frequency, Zeisel, Kalven & Buchholz,
op. cit. supra note 16, at 133.
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a court career, with promotion to referee or master,5 9 and eligibility
to succeed his mentor in the great task of justice.
It has been thought that state judges, at least, have lost common
law command. 60 This may be so in jury trials, but most cases never
reach the jury, far less trial.61 It is in this area that the court may
exercise supervision to eliminate delay. 62 For example, dilatory
motions are still common. 3 A rule that all motions be accompanied
by briefs may discourage this practice.6 ' In some cases there is no
dispute on the facts. And yet it is extraordinary how appellate
courts frown at summary judgment.6 5 In others, an authoritative
decision by a court of last resort is all that is desired by the parties.
In such cases, where the facts are stipuated, original jurisdiction for
a declaratory judgment by such court might be provided. In other
cases, an answer to a question of law may aid decision of even dis-

puted facts. Interlocutory certification of such questions to a high-

er court might be allowed.6 6 Delay occurs if reviewing courts cannot resolve issues without retrial, or at least retrial of the whole
67
case.
The rule-making authority should be given to, and exercised
by, the courts without legislative outline."' And stare decisis, while
indispensible perhaps to a stable society, should never, perhaps,
have been extended to the rules.69 Flexibility is essential. For example, some courts find it desirable that one judge handle all preliminary matters and that others try the cases; 7 others find beneficial results in abandoning this process, permitting judges to handle their cases from start to finish.7 1 Possibly in any event there
should be a commission with
the continuing task of reviewing the
72
rules so as to remove delay.
Effective supervision, of course, also derives from consolidating
75
4
courts.7 3' Reorganization and redistricting within a state or a city
has been found acceptable, with New Jersey taking the lead in
59 It has been recently suggested that the use of masters is second class justice and an abdication
of the court function, Zeisel, Kolven & Buchholz, op. cit. supra note 16, at 16-17; and see. La Buy v.
Howes Heather Co., 352 U.S. 249, 256 (1957). An Anglican view is that much reliance should be made
on referees, subject to the court's power to require explanotion, and that there should be much use of
affidavits subject to the power of the court to require attendance for cross-examination. First Report,
op. cit. supra note 31, at 14. Pro-tem judges, on the other hand, are not always satisfactory. Proceed.
ings, op. cit. supra note 54, at 18.
60 Pound, Some Principles of Procedural Reform, 4 III. L. Rev. 399 (1909).
61 Not quite 5 out of 100 personal injury cases reach trial and not quite 2 are tried to completion, Zeisel, Kolven & Buchholzo, op. cit. supro note 16, at 14.
62 Trials are the exceptional, not normal, business, Proceedings of the Attorney General's Conference on Court Congestion and Delay in Litigation, 17 (1958).
63 Id. at 93.
64 Such a rule has been adopted in a court in the writer's state and some others.
65 Proceedings, op. cit. supra note 62, at 85; and Skeel, Every Day Is "Law Day," 7 Clev-Mar. L.
Rev. 558, 563 (1958) where summary judgment is rated as a remedy with pre-trial. But see dissent of
L. Hand, J., in California Apparel Creators v. Weider of California, 162 F.2d 893, 903 (2nd Cir. 1947).
66 Proceedings, op. cit. supra note 62, at 170.
67 Sunderland, Improving tte Administration of Civil Justice, 167 Annals 60, 65 (1933), but see
Slocum v. N.Y. Life Ins. Co., 228 U.S. 364 (1912), id. at 76.
69 Statutory provision as to the distribution of business should be held directory and not mandatory, id. at 68.
69 Sunderland, Progress Toward a Better Administration of Justice, 17 J. Am. Jud. Sec'y 49, 51
(1933).
70 Proceedings, op. cit. supra note 54, at 43.
71 E.g. Dade County (Miami) Florida, Proceedings, op. cit. supra note 62, at 15; Proceedings, op.
cit. supra note 54, at 108. Vanderbilt, on the other hand, took a dim view of separate calendars,
Impasses in Justice, 1956 Wash. U. L. Q. 267, 287.
72 Such as the California Judicial Council, Callison, op. cit. supro note 34, at 640; the English
Rules Committee, id. at 699; and see Sunderland op. cit. supro note 69, at 52.
73 Probably the most complete proposal is outlined in The State-wide Judicature Act, 13 Am. Jud.
Soc'y 10 (1917); and see earlier 34 A.B.A. Rep. 578 (1909).
74 See 49. Vanderbilt, op. cit. supra note 5, at 209-32, describing the New Jersey system.
75 Boies, op. cit. supra note 50, analyzing three integated metropolitan courts and concluding that
common to each were executive judges with district and exclusive control together with detailed and
frequent reports, constant diagnosis, id. at 22-23.
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state administration under a chief justice selected for his administrative abilities, who appoints (and removes) presiding judges below him. 76 There, rules of court, not subject to legislative veto, provide the framework for a system wherein judges who can be spared
from regular duties are assigned where they are needed. 77 Similar
business-like administration has been achieved in Massachusetts 7
and Puerto Rico.7 9 And professional administrators, the by-product
of the current concern as to congestion," discover many personal
as well as statistical things about the judicial process. For example,
the efficiency of judges varies."1 Weekly reports, circulated to show2
work loads, are designed to awaken some colleagues from lethargy
The role of an administrator is hard, however; one recently remarked: "Everyone believes in judicial administration. For the
other guy!"8 3 Alternatives include the borrowing of judges on a
voluntary basis, 4 longer court hours," night sessions, 6 shorter vacations, 7 and more judges,"" or their prompt appointment when
vacancies exist.8 9
Preparation by judges as well as advocates also would seem
desirable. As a mutual aid. Judge Ira Jayne of Detroit felt that an
informal conference with the attorneys might prove helpful.90 So
successful was the result that the method seems well recommended
for universal attention. If pre-trial is to be criticized, however, it is,
possibly, the formalism which attends its use. The original inspiration seems lacking in a stereotyped treatment. Probably several
such conferences are needed, nevertheless, in long and drawn-out
76 Proceeding, op. cit. supra note 62, at 72.
77 Proceedings, op. cit. supra note 54, at 81.
78 Whose novelty includes oral depositions before trial and use of auditors in motor vehirle tort
cases, Reardon,

Civil Docket Congestion: A Massachusetts Answer, 39

.U. L. Rev. 297, 305 (1959).

79 Where a system of "At Large Judges" enables the Chief Justice of the Supreme Court to
substitute for regular judges on vacation or sick leave and to cover vacancies until they are filled.
Short assignments are covered by judges from neighboring parts of the some court. Institute of
Judicial Ad., Court Administration, 37-38, Aug. 1, 1955. The greatest obstacle to business administration
of the courts is their traditional independence. Even New Jersey has no common budget, Chandler,
McConnell & Tolman, Administering the Courts - Federal, State and Local, 42 J. Am. Jud. Soc'y 13,
16 (1958).
S0 Since the Conference of Commissioners on Uniform State laws aparoved in 1948, a Model Act
to provide for on Administrator for the State Courts, by 1955 some 16 states and territories have
established administrative offices, Institute of Judicial Ad., op. cit. supra note 79, at 1.
8tA study showed such variance between individual judges as to suggest personal matters affecting efficiency, Zeisel, Kalven & Buchholz, Delay in the Court, 14 (1959).
82 Judge Clark has remarked: "Part of my job is to try to calm down the ruffled feelings of
the Federal judges who get excited when they .et these statistics ... independence of the judiciarv
is one of the most sacred, one of our most vital things; but I don't think we need it quite so much
that it results from independence ...
from our colleagues." Proceedings, op. cit. supro note 54,
at 26. See also, Vanderbilt, Our Main Order of Business: The Administration of Justice, 24 A.B.A.J.
187, 189 (1938), for a more directive approach.
831nterview. In the federal courts administration is a good deal honorary, Proceedings, op. cit.
supro note 54, at 25. The Model Court Administrator Act of 1948 was adopted in Michigan in 1952,
id. at 150-51.
84 Transfer of a judge doesn't exist in most states except by consent, first by his presiding judge
or the presiding judge where he is going, or all three, Proceedings, op. cit. supro note 62, at 69;
similar procedure exists with reference to federal judges, id. at 166.
85 Using New Jersey as the "upper limit of what could be expected under the most intensive
supervision and administration," Zeisel, Kolven & Buchholz, op. cit. supra note 81, at 176, it was
discovered that the average number of court hours a day in New York was 4.1, id. at 181, as
compared to New Jersey's 4.5, but resulting in 19% more trial time per year than New York,
id. at 186.
86 Clark attributes to Augustus Hand the suggestion that a few evening sessions is the remedy,
Proceedings, op. cit. supra note 54, at 33.
87 A 1956 summer session in New Jersey removed 13-14% of the backlog, but in 1957 there was
only a token session, Zeisel, Kolven & Buchholz, op. cit. supra note 81, at 179.
88 The most recent study concluded that there are three ways of reducing cases which take judge
time: (1) shorten time for disposition, (2) increase settlement ratio, and (3) add judges or increase
efficiency, Zeisel, Kalven & Buchholz, op. cit. supra note 81, at 5. For caveat as to too many more
judges see Proceedings, op. cit. supra note 62, at 138.
89 Proceedings, op. cit. supra note 54, at 45. A related problem is getting judges eligible for
retirement to move over, Proceedings, op. cit.supra note 62, at 18.
90 Proceedings, op. cit. supro note 62, at 16.
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cases.'1 This enables the discovery procedure to be mapped out, and
voluminous non-contested documents to be received by the court,
with a running, patient explanation of them from counsel.
The
2
judge becomes acquainted with, and should try, the case.
Pre-trial is often a catalyst to settlement. 93 A participating lawyer suddenly perceives that he has no case. The client should probably not be present when this insight is gained-he may delay the
moment of truth. How far the court should prompt settlement of
legitimate claims, however, is debatable. Some judges complain
they feel like claim adjusters.9 4 The propriety of a trial judge involved in pre-trial which also involved potential settlement has
also been questioned.9 5 While conciliation may be properly the responsibility of the bench as well as the bar, a judge will suggest
settlement no further, perhaps, than is his inclination. And, possibly, the atmosphere should not be strained or a great idea may become lost. One court, moreover, has periodically blitzed its backlog
with wholesale pre-trials. 9 Hurried justice as a solution to delayed
justice does not recommend itself except, possibly, as a desperation
measure. It would seem that the extended use of pre-trials should
91 Litigants must be assured, however, that initial particularization of issues will not preclude
amendment at a later date, Proceedings, op. cit. supra note 62, at 37.
92 Id. at 86.
9-i Zeisel, Kalven & Buchholz, op. cit. supro note 81, at 143.
94 Proceedings, op. cit. supra note 62, at 17.
95 Proceedings, pp. cit. supra note 62, at 138.
96 Connecticut, id. at 147. Backlogs may, however, hove limited significance since only a fraction
of such suits reach trial stage, Zeisel, Kolven & Buchholz, op. cit. supra note 81, at 44. As an
alternative the New York Supreme Court has permitted delay to accrue only in personal injury jury
litigation, id. at 7; preferential calendaring, except in hardship cases, has been criticized, however,
id. at 47.
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vary; in some cases more time may 7be devoted to them than the
expenditure of judge-time warrantsY
Many cases, fortunately, are settled before their assignment to
be tried.98 Unfortunately, settlements, reached on the eve of, or
during, trial, disrupt schedules or are otherwise time-consuming. 99
A system to handle cases which go off, or are continued, must be
devised. 10 0 Should continuances be allowed because a lawyer is too
busy? One court ruled that lawyers with too many cases are disallowed continuances.' 0 1 Perhaps, also, the client should affirmatively accede in some way. His lawyer, consulting personal interests, such as spreading income and workload, may be telling him
that they can't get to trial because of congested dockets. 10 2 If a gap
in trial scheduling may be filled, however, a continuance may not
matter,113 apart from the fact that the further delayed the imminence of trial, the less likelihood of settlement. 04 Some courts fill
the gaps by assigning more cases than can conveniently be tried.
Without some statistical support, this procedure may add to congestion.'",
Personal supervision rather than automation being given by the
judge to the administration of his court may solve this delicate matter of timing,'0 6 often lost in the long stately corridors which separate chambers from clerical offices. The rules, moreover, for the
service of subpoenas and like papers, ignore modern inventions.
The telephone (a first call to put witnesses on notice, a second to
get him to court) and the telegraph could be put to advantageous
use. 1' 7 Consolidation of claims arising out of a common disaster has
also saved judge-years. 08 And note how judges in the Southern
District of New York have taken personal interest in strategic
docketing. 10 9 No case is docketed for jury trial without there being
97 A recent study concluded that pre-trial is effective only so far as its use is not offset by loss
of judge-time, id. at 12. In New Jersey pre-trial is compulsory in all upper trial courts except in
matrimonial and summary matters, Proceedings, op. cit. supro note 54, at 85; California has followed
suit, Proceedings, op. cit. supro note 62, at 110.
98 In the New York Supreme Court, it was found that 64% of all calendars was settled; 70%
personal injury (jury), 47%, personal injury (non-jury); 60%, general cases (jury), 64%, general cases
(non-jury). Zeise , Kalven & Buchholz, op. cit. supra note 81, at 32. The 64% settled before assignment for trial took 11% of the courts' time; the 36% assigned took the balance of time, and half
of these being settled after assignment took 1/3 court time, id. at 38. In the United States, on the
average, 1/5 of personal injury claims ore filed, 5% reach trial and 2 or 3% reach verdict or
judgment, id. at 105.
99 In the New York Supreme Court, it was estimated that 47% of personal injury trials are
settled after trial commenced and take nearly 1/2 court time spent on such cases, id. at 107.
100 Phillips, Better Court Administration . . . A Challenge to the Bench and Bar, 39 J. Am. Jud.
Soc'y 9. 12 (1955).
101 District Court of District of Columbia, Proceedings, op. cit. supra note 54, at 37, 140. 5% of
the lawyers practicing before the New York Supreme Court had 20% of the trial appearances, Zeisel,
Kalven & Buchholz, op. cit. supra note 81, at 15. And see Gray v. Gray, 6 ,I., App.2d 571, 128 N.
E.2d 602 (1955).
102 Zeisel, Kalven & Buchholz, op. cit. supra note 81, at 54.
103 Id. at 53. What matters in the end is not the average ratio of lawyers to cases, but the
-chance of conflict if cases are assigned at random, id. at 196.
104 Id. at 60.
105 In the absence of calendar commissioners such as exist in the Federal District Court, S.D.N.Y.,
attorneys spend a lot of time answering calendars, Proceedings, op. cit. supra note 62, at 145.
106 The Maryland Federal District Court has met the problem by (1) frequent calls of the docket
with cases definitely assigned for trial; (2) refusal to grant postponements; (3) time timits for
filing pre-trial motions to curb "monstrous abuse" of discovery proceedings; (4) required pre-trial
for cases taking more than two days; (5) prompt default of non-contested governmental civil cases;
and (6) long hours and short vacations, Proceedings of the Attorney General's Conference on Court
.Congestion and Delay in Litigation, 54 (1956). In the District of Columbia, witnesses are subpoenaed
for 9 in the morning, and at 9:30 there is a roll call of attorneys who are present unless they call
in at 9:15 to say that they are ready. The chief judge makes his assignments and trials are at
10 o'clock, id. at 121.
107 Ransom, Improving the Administration of Justice, 20 J. Am. Jud. Soc'y 231-32 (1937).
108 Proceedings, op. cit. supra note 62, at 48.
109 Proceedings, op. cit. supra note 106, at 24. There is a shying away, however, from even this
enthusiasm. Chief Judge Clark has said: "I try to restrain them because while it is a splendid job,
-we need to know what it means and the limitations," Proceedings, op. cit. supra note 106, at 25.
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filed a certificate (of readiness) that discovery is complete and that
settlement efforts have failed. 10° With these remarks the judge
turns, with unfailing courtesy, to a negligence attorney who continues.
JURIES.

1

Counsel begins irrepressibly. The judge is in his courtroom.
Along come the jurors, 1 - 2 - 3. Who are these trespassers upon
sacred precincts? Are not they the cause of delay?1 1 2 The jury,
however, is as old as civilization. Sense the drama of ancient
Greece when 6000 jurors attended a citizen's cause!1 13 Who are
they now? Or, who should they be? Better jurors are possibly as
important to the administration of justice as are better judges and
lawyers. While reform hovers around the idea of blue ribbon
juries,"4 rarely are men judged by an elite few. Perhaps, to be
representative, a box should be made up from all walks of life, and
exemptions pared to the bone. 11 5
What role should lawyers play in jury selection? Possibly,
only a small part. The hours and sometimes days and even weeks
taken in voir dire may be wasted efforts on a client's behalf. For
attorneys, if they would attend occasionally the other social disciplines, may learn that you cannot judge a man by his appearance,
nor the impression you make by a prolonged examination. Sometime, after the judge has made sure there isn't some obvious monster in the box, try but a glance at the veniremen and accept their
company with pleasure. Let the other guy display, if he will, his
distrust in his fellow man.
The jury is impaneled, and there are a few opening remarks to
110 The certificate of readiness in the New York Supreme Court resulted in not only a temporary but
also permanent reduction of commercial filings, Zeisel, Kalven & Buchholz, op. cit. supro note 81,
at 13, 160-66.
111 A bench trial averages 50% less time than a jury trial, id. at 72, and the remedy for delay,
to be significant, must be aimed primarily at time-consuming depositions, id. at 25. Other than
abolition, the alternative to speedier jury trials is to encourage waiver. Any increase in waiver,
however, is unlikely as long as the parties feel, with justification, that judges decide differently
from juries, id. at 9-10, 87, even if the comparative was substituted for contributory negligence
rule, id. at 90-91.
Moreover, jury trials seem to differ intrinsically from bench trials and are
characterized by more witnesses and longer cases, id. at 73. That greater attention be given to
trial practice has been urged in A.B.A., The Improvement of the Administration of Justice, A Handbook Prepared by the Section of Judicial Ad., 55-56 (3rd ed. 1952).
112 Callison, Courts of Injustice, 412 (1956).
113 Banner & Smith, The Administration of Justice from Homer to Aristotle, 365 (1930).
114 Callison, op. cit. supra note 112, at 92. Special interrogatories with the general verdict have
also been suggested, A.B.A. Handbook, op. cit. supra note 111, at 57; also, the use of jury commissions appointed by courts, Otis, Improving the Administration of Justice, A Bill of Particulars, 28
A.B.A.J. 367 (1942).
115Some Suggestions for Improving the Administration of Justice in Oregon, a report of the
Government Organization and Public Finance Section of the Portland City Club, 10 Ore. L. Rev. 161
(1931).
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acquaint these strangers with your cause. The most difficult side
is the positive; you don't have to be so well prepared to espouse the
negative. Good preparation produces brief speeches. The days of
oratory are over. Great moments in a play are only a few to be
effective. Rehearse your witnesses to take your occasional cue so
as not to color their stories or violate the rules. The jury is a camera
through which a world is watching. The judge, too, his interest
captured, will participate, recessing at the high points, and allowing
the jurors a chance for a quick smoke in the halls and to become
gently absorbed in other troubles besides their own. The great
weariness that judges sometimes display is because they've seen
too many bad plays.
While the opening theme is being developed, the overtones of
doubt must be blended in, the counterpoint suggested almost from
the beginning. The Thomases on the jury, however, must be encouraged ever so slightly. Does objection do it?" 6 It may emphasize the objectionable point, particularly if you are overruled. Even
if sustained, imaginations invent more than what is being kept from
them. And, if long chamber interludes occur, you, their author,
upon return may become the victim of boredom. A glance of pity
may be worth more than objection as to incompetency; a shrug of
the shoulders, more than insistence upon irrelevancy; fascination
with the glorious day outside, more than arguing with the judge
and the jury as to what they think is material. A lawyer who is a
gratifying gladiator to his client may lose his case. Be still. Let
your mind wander visibly while your opponent is making good, to
return with interest while he is floundering.
And when it is your turn with his witness can you administer
the supervision of self-restraint? Decline the opportunity if you've
really nothing to offer in rebutal. Cross-examination is an art.
Don't muddy the canvas. If you think the witness is lying, you're
good if you can prove it to everyone's satisfaction. If you aren't
that good, don't take the court's time and the jurors' in attempting
to do the impossible. Sometimes, of course, you can prove the witness is a liar. Do it quickly as if you were administering a coup de
grace. Don't let him suffer. Cross-examine as if you were using a
few deft strokes of the brush. You don't have to ruin the picture.
And never etch or re-do your opponent's offering in clearer and
finer detail.
The court should be able to vary the order of proof. Except in
criminal matters, there is no vested right in what is done first. Some
judges in negligence cases, where they see from what's been presented that they may grant a directed verdict, have required proof
of liability first. 1 7 This is to avoid the detailed proof of injuries,
proof which may be unnecessary. Some courts have employed the
impartial medical expert, a method which either results in no trial1, '
or, possibly, a third opinion.
116 Pound, Some Principles of Procedural Reform, 4 III. L. Rev. 391 (1909).
117 Proceedings, op. cit supra note 106, at 33. Miner, Court Congestion: A New Approach, 45
A.B.A.J. 1265 (1959).
In 40% of all personal injury suits tried to completion, the verdict is for the
defendant, Zeisel, Kolven & Buchholz, op. cit. supra note 81, at 99.
118 In a New York court it was found that use of such pane reduces cases going to trial by
24.30%. affecting primarily those cases which would have been settled during trial, Zeisel, Kalven
& Buchholz, op. cit. supro note 81, at 123. Baltimore and Philadelphia have established similar
panels, Proceedings of the Attorney General's Conference on Court Congestion and Delay in Litiga-

tion, 77 (1958).
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Should the charge be made before or after counsels' summation,
and should the judge comment upon the evidence?"" In the federal
courts he charges afterward and may comment, in doing so, upon
evidentiary matters,-and he often does. What degree of control
the judge exercises in jury trials is, of course, significant, since such
cases take so much time."10 If counsel fail to exercise restraint, the
judge must restrain them. 12 1 His authority to do so ought hardly
ever be questioned by appellate courts, since in him is reposed the
primary responsibility for the administration of justice. 122 The
tyrannical judge, should the jury fail, or not dare, mark his unfairness, will be reversed. Again, court reporting fails to note recent
changes. The tape recorder, or even the movie," 3 if demeanor be
really felt important, would be a means of reducing delay. Little
24
or none of the record accompanies jurors in their seclusion.1 If
they could also review the case in the light of law, some better and
quicker results, and some finality, may be obtainable.
125

CHALLENGE

To reduce delay effectively, there must be communication with
the layman. 12 This is a challenge to those who adminster the law.
There is a danger that we have grown too ingrown. Being able to
grasp but a part of the law ourselves, we feel that others would not
understand us or would not really care to. Compared to the businessman, we are thought of as going at a snail's pace. The new hero
of the hour is the "Man of Science.' 1 27 Even the social scientists
look at us as if we were some ancient druids worshipping at a forsaken altar. We must enlist public concern as to court congestion,
without, however, belittling ourselves while we are about it. We
must educate our friends as to what the courts are doing with small
material resource. 12 The courts' business is big business.'29 Science
or art, the law treats ills which are very deadly. Solutions of conflicts are reached in lawyers' offices, judges' chambers, and courtrooms daily, while other disciplines seem merely to describe them,
possibly on the theory that solutions are unscientific.
Every challenge has dangers. There is a danger, in fighting a
disease, that the patient becomes ill from the cure. Some pills are
too hard to swallow. The jury is inefficient; its abolition has been
advocated, except as to major crimes. 130 A man's fortune, or lack of
119 Even while adopting a statute giving the rule-making power to the courts, the legislators of
one state prohibited their comment upon evidence, Blount, Improving the Administration of Justice,
27 A.B.A.J. 158 (1941).
120 Supro note 111.
121 Counsel wrangling and repetitive cross-examination suggest greater degree of judicial control
be exercised in consolidated trials as contrasted with others, Zeisel, Kolven & Buchholz, op. cit. supro
note 81, at 101; and evidence indicates that control tightens as the burden of trial increases, id. at 102.
122 Trials are the exceptional, not normal, business, Proceedings of the Attorney General's Conference on Court Congestion and Delay in Litigation, 17 (1958), and see Carey, Why Not Trust the
Courts? 12 J. Am. Jud. Soc'y 91, 93 (1928).
123 Frank, Courts On Trial, 422-23 (1949).
124 Ransom, op. cit. supra note 107, at 232.
125 The necessity of an overall philosophy, what to do about problem after realization of solutions, has been felt, Proceedings, op. cit. supra note 106, at 48.
126 See Proceedings, op. cit. supra note 106, at 89 to this effect, and that there is no single
panacea, id. at 90. "The judicial process remains just as much of a mystery to the layman, regardess of pre-trial conferences and whether the Supreme Court or the legislature has the rule making
power," Stephens, Counsel May Proceed, 27 J. Am. Jud. Soc'y 127 (1943).
127 Pilpel, The Job the Lawyers Shirk, Harper's Jan. 1960, p. 67.
128 In the whole judicial arm of the government there is one-fortieth as many employees as the
V.A., Proceedings, op. cit. supro note 106, at 51.
129 Simms, Speed in the Administration of Justice, 16 A.B.A.J. 290 (1930).
130 Callison, op. cit. supra note 112, at 465. Frank, op. cit. supra note 123, at 422-23. In New
York it was estimated that the addition of judges would equal the same result as abolition of this
basic institution, Zeisel, Kalven & Buchholz, op. cit. supra note 81, at 9.
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it, however, may mean his life and liberty. A jury may be but a
symbol of government; nevertheless, there is a response to symbols."' Again, Judge Vanderbilt advocated integration of the
courts.1 32 And theoretically, if federal and state, if indeed all, jurisdictions were abolished, advantages would accrue. There would be
one great court with tiers from appellate to the lowest. Administration would be centralized at the top and at all levels. Waste of
judicial power would be minimized by free assignment of judges.
The records would be of one court, with a highly competent staff
and uniform statistics to assist the judges. Too great centralization,
of inefficiency, loss of initiahowever, brings about new problems
1 33
tive, and a threat to independence.
That which the federal judges are evolving: control by the
circuit judicial councils; staff, statistics and surveys from the Administrative Office of the United States Courts; and development
to be a democratic
of policy by the Judicial Conference -seems
supervision for, at least, part of the system.134 As for the states, a
national conference of state trial judges would seem to be a step
forward. 13 5- The collection of data by the Institute of Judicial Administration, 136 being prepared by a growing group of judicial administrators,137 is potentially capable of service comparable to that
of the Administrative Office. The administrators furnish forms to
local court clerical offices for reports in order to discover the backbreaking backlogs and the record 13new filings with which metropoliThe reports give directions to
tan judges have had to contend.
the willing help, in the main voluntary, by rural and suburban
judges.' 39 And the Attorney General's Conference on Congestion
131 Arnold, Symbols of Government (1935).
Two Decades of Development, 26 U.
132 Vanderbilt, Improving the Administration of Justice Cinc. L. Rev. 209-10 (1957).
167
Annals 1, 5-6 (1933). In the early
of
Court
Organization,
133 Haines, The General Structure
drafts, the Administrative Office of the United States Courts was to be vested with large powers
Judge Kimbrough Stone (8th Cir.)
Senior
Circuit
Court.
of
the
Supreme
under general supervision
testified: "Lost year's bill has a provision in it which I personally thought was exceedingly danger.
(power)."
.
.
ous, because I thought it might be construed to centralize here in Washington
Proceedings, op. cit. supra note 118, at 59.
134Proceedings, op. cit. supro note 118, at 23-24. The Administrative Office has never been
adequately staffed to make the surveys, which are the necessary basis for orders of the judicial
councils of the circuits, id. at 25.
135 Id. at 106.

136 Id. at 12.
137 Institute of Judicial Ad., Court Administration, 37-8, Aug. 1, 1955.
13R See Institute of Judicial Ad., Delay and Congestion in State Metropolitan Trial Courts, May
21, 1956. Venue in tort cases where the tort occurred has been suggested to relieve metropolitan
courts. Proceedings, op. cit. supro note 118, at 172.
139 Administration remains, however, characterized by three types: autonomous system (chief is
really only the chairman of the supreme court); facade system (chief elected by colleagues); and the
seniority or senility system, Proceedings, op. cit. supra note 118, at 70-71.
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and Delay is becoming
the ministry of justice, dreamed of by Car141
dozo'

40

and Pound.

There is a danger, nevertheless, that with these steps we stop.
4
We have lost part of the law in the past to administrative boards.' '
We have misunderstood the challenge, and have been misunderstood. One of the refuted claims for superiority of the administrative process was a reputedly cheap and speedy justice.143 Another
is expertise,144 as if the courts could not gather to their deliberations competent assistance. 145 As the courts become more decongested, the more business
they have. 46 Next time around, let us
1 47
violets.
shrinking
be
not
CONCLUSION

The law schools, the lawyers and the judges can remove the
unwelcome trademark of delay from litigation. The appellate
judges may furnish leadership. They are able to determine the
teaching of the schools by the content of bar examinations, the
standards of association, and the degree of control trial judges may
exercise. 148 There are reserves of power in the law,1 49 and perhaps
only slight change may be a catalyst to a dissolution of congestion. 1-0 The judicial councils of the circuits have specific power, if
they have sufficient funds and judges. 151 Appellate judges may discover, like Moses, that their function is not only to reveal the law
but also to lead us out of the desert. As Chief Justice Warren has
said: "We must not forget that the role of the courts is not merely
to define the right. It is also to administer the remedy. Unless the
remedy is actually
applied to persons and things, the right is a mere
152
pious idea.'
Leaders, however, must have followers. We must support the
judges and have public support. Let us educate the citizenry in our
140 Cardozo, A Ministry of Justice, 35 Harv. L. Rev. 113 (1921).
141 Pound, Anachronisms in the Low, 3 J. Am. Jud. Soc'y 142 (1920). Improving Judicial Administration, A Glance Backward and a Look Ahead, 28 A.B.A.J. 804, 808 (1942).
142 " ...
the movement has been to intrust broad powers to administrative commissions ...
which establish a customary law through the slow accretion of their own precedents: Such functions
should more properly lie with courts, who by training and experience ought to be better fitted for
their discharge.
" . . . [Tihe profession of the law has its fats in its own hands; it may continue to represent
a larger, more varied social will by a broader, more comprehensive interpretation. The change
must come from within; the profession must satisfy its community by becoming itself satisfied with
the community. . .
The lawyer must either learn to live more capaciously or be content to find
himself continuously less trusted, more circumscribed, till he becomes hardly more important than
a minor administrator, confined to a monotonous round of record and routine, without dignity, inspiration, or respect." Learned Hand, The Speech of Justice, 29 Harv. L. Rev. 617, 620-21 (1916).
143 Averbach, Should Administrative Agencies Perform Adjudicatory Functions? 1959 Wis. L. Rev.
95, 108.
144 Id. at 106.
145 That this is inherently the power of the courts, see Nims, The Law's Delay; The Bar's Most
Urgent Problem, 44 A.B.A.J. 27, 29 (1958).
146 "As we decongested our calendars we found we are getting more filings," Kaufman, J.,
Proceedings, op. cit. supra note 118, at 57.
147 Compare, Shepherd, Legal Controls Through Administrative Law, 14 Ore. L. Rev. 67, 77 (1934).
148 A trial court's control may depend upon the degree it is supported by appellate courts, Zeisel,
Kalven & Buchholz, Delay in the Court, 103 (1959).
149 "An appellate court rule which is part of a vigorous drive to clean up the court calendar may
have a better chance of changing a court's tradition than either statute or court decision," id. at 122.
Maricopa (Phoenix) County, Ariz., has had excellent results with minor changes in internal operation
and administration, Proceedings, op. cit. supra note 118, at 12; Institute of Judicial Ad., op, cit.
supra note 138, at 4-5.
15062 Stat. 902 (1948), 28 U.S.C. p. 331 (1948). Id. at 189-90. Cf. Cotter, Field Study of the
Operations of United States Courts, Report to Senate Appropriations Committee, pp. 79-84b, April,
1959.
151 Address before the American Law Institute as reported by the Attorney General in Proceedings, op. cit. supra note 118, at 3.
152 Johnson, Does the Public Need a Code of Ethics, Too?, 13 A.B.A.J. 425, 426 (1927).
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154
and the quantity and
Tell how little the courts cost,

quality of their effort, and break-throughs may be at hand without
our knowing it. Judge Clark sensed this when he said to the 1958
Conference that "the period becomes right for change, and suddenly
At least, should we fail in our individual efforts,
change occurs."''
such a heavy
the people growing tired of our muddling through, 1not
56
hand will be laid on our democratic inheritance.17 "Woe is unto
me," said Saint Paul, "if I preach not the gospel."
153 Half as much is spent on the judiciary as on the Bureau of Indian Affairs, Proceedings, op. cit.
supra note 106 at 51.
154 Snow, The Reform of Legal Administration: An Unauthorized Programme, 30 L.Q. Rev. 129, 130

(1892).
155 Proceedings, op. cit. supra note 118, at 128.
156 Gambrell, A High Challenge and a Proud Calling: The American Faith and the Federal

ciary, 42 A.B.A.J. 744, 745 (1956).
157 1

Corinthians 9:16,

and

see

Justice, 16 A.B.A.J. 361, 362 (1930).
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